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558 VIRGINIA LAW REGISTER. [Dec, 



DIGEST OP OTHER RECENT VIRGINIA DECISIONS. 
(Head notes prepared by M. P. Burks, State Reporter.) 



Richmond & Danville Railroad Co. v. Tribble's Adminis- 
tbatob.* Decided at Richmond, March 19, 1896. — Keith, P : 

1. Railroads. — Parted train — Collision between sections — Negligence — Fellow- 
servants — Proximate cause of injury. In the case in judgment the rules of the rail- 
road company require that, if the train should part, the flagman shall immediately 
apply the brakes and stop the cars, and the engineman shall keep the front part 
of the train in motion until the detached portion is stopped. A freight train 
parted between the seventh and eighth cars from the engine in consequence of 
defective coupling, of which defect the company had notice. After parting, the 
engine and front cars kept in motion for four or five miles and then stopped ; the 
engineer supposing the rear portion had been stopped. The train was equipped 
with brakes sufficient to control it, but no brakes were applied by the flagman, nor 
by the intestate of the defendant in error who was a brakeman on the second car 
from the front of the detached portion, though if they had put one break down it 
would have stopped the train, and in consequence of the failure to stop the de- 
tached portion of the train it followed — a part of the way over an up-grade — until 
it collided with the front portion of the train and killed the intestate. 

Held : The proximate cause of the injury was the negligence of the intestate, 
his fellow-brakeman, or the engineman, and the defects of the machinery were 
but the remote or secondary cause of the accident, and there can be no recovery 
by the defendant in error. 



Alsop, Mosby & Co., v. Catlett & Jenkins and Others. — De- 
cided at Staunton, September 14, 1899. — Buchanan, J. Absent, Riely, J: 

1. Fraud — Deed of trust — Participation of creditor or trustee in fraud. Although 
a deed of trust to secure a creditor be made with intent to defraud other cred- 
itors of the grantor, it will not be set aside in the absence of proof that either 
the trustee or the creditor secured was a party to the fraud. In the case in judg- 
ment such proof was not furnished. 

2. Fraud — Proof required — Presumption — Subsequent misconduct. He who al- 
leges fraud must, except in a particular class of cases, clearly and distinctly prove 
it. The law does not, as a rule, presume fraud, but innocence and fair dealing. 
If the bona fides of a transaction is fixed, the subsequent misconduct of the bene- 
ficiary cannot render it fraudulent. 

3. Chancery Pleading and Practice — Fraud — Husband and wife — Service 
of husband about affairs of wife. On a bill filed by creditors of a husband to set 
aside a transaction between husband and wife on the ground of fraud, the profits 
arising from the skill and labor of the husband in the conduct of business in the 

• Recently directed to be reported. 
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name of the wife cannot be subjected, as no such issue is presented by the plead- 
ings. The bill in such case should show in what the fraud consisted. 

4. Chancery Pleading — Amendments — Discretion of trial court — After discov- 
ered facts. Whether the amendment of a bill in chancery shall be allowed or not 
lies largely in the discretion of the trial court. If a complainant has knowledge 
of after discovered matters before his case is heard, and delays offering an amended 
bill setting up such matters until after his case has been heard and decided on its 
merits, it is not error to refuse to- permit him to amend his bill for the purpose of 
setting up such matters. 

Beale & Co. v. Hall, Keceiver, &c. — Decided at Staunton, Sep- 
tember 14, 1899. Harrison, J: 

1. Changes y Pleading and Practice— Responsive answer — Order of refer- 
ence. If an answer in chancery denies all the material allegations of the bill, and 
the cause is heard on the bill, answer and replication only, without proof, the bill 
should be dismissed. It is error to enter an order of reference. Courts of equity 
will not order a reference merely to enable a complainant to furnish evidence in 
support of the allegations of his bill. 

2. Personal Services — Parent and child — Presumption — Case in judgment — 
Set-offs. The law does not imply a promise to pay for services rendered to one 
who stands in loco parentis, as pecuniary compensation is not presumed to have 
been in the contemplation of either party. In the case in judgment the evidence 
does not establish any liability on the appellants for services of their nephew, and 
if it did, they held his bonds for a larger amount, which is a valid set-off against 
any claim for such services, whether asserted by the nephew or his creditors. 



Mineral Development Company v. James. — Decided at Staunton, 
September 14, 1899. Biely, 3: 
1. Construction of Written Instruments — Deeds — Contracts. Whether an 
instrument is a deed or merely a contract for a conveyance is a question of inten- 
tion to be determined from the instrument itself. Words of present grant and as- 
surance create a presumption that an executed conveyance was intended, but this 
presumption may be overcome by other words in the instrument showing that a 
future conveyance is contemplated. If, taken as a whole, it appears that a mere 
agreement for a conveyance was' all that was intended, the intent shall prevail, 
for the intent, and not the words, is the essence of every agreement. 



Crockett and Others v. Woods and Others. — Decided at Staun- 
ton, September 14, 1899. Biely, 3: 
1. Chancery Pleading — Crossbill — Its purpose — New matter — New parties. A 
cross-bill is intended to be in aid of the defence to the original suit, and may be 
filed either to obtain a discovery in aid of such defence, or relief for all parties 
touching the matter of that bill. It may be filed against the complainant, or one 
or more co-defendants, or both, in the original suit. It cannot introduce new and 
independent matter not set up as a defence in the original suit, unless it be matter 
which has arisen 6ince its institution ; nor can it add new parties, except perhaps 



